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A person died intestate domiciled in Spain leaving assets to the
extent of some ^26,000 in England. By Spanish law those assets passed
to the Spanish State, since the deceased left no relatives entitled to take
them by way of succession.

The English rule for the choice of law applicable to this
factual situation is that intestate succession to movables must
be determined according to Spanish law as being the lex
domidlii. Therefore, the sphere of control of Spanish law in the
instant case was confined to matters of succession, and the
problem was whether the Spanish rule under which the assets
passed to the State was to be classified as a rule of succession.

At this point it is pertinent to notice that, though the mov-
ables of a deceased owner who dies intestate without leaving
recognized successors pass to the State in the great majority of
countries, yet the capacity in which the State takes is not uni-
form throughout the world. In some countries, such as Italy
and Germany, it is regarded as an heir taking by way of succes-
sion ; in others, such as England, Turkey and Austria, it acts in
its capacity as the paramount sovereign authority and confiscates
the movables as being bona vacantia, ownerless goods.1 If, for
example, the deceased dies domiciled in Turkey, the Turkish
law, since it governs only questions of succession and since it
does not regard the State as a successor, has no say in the
matter and movables found in England pass to the Crown.2

The exact words of the Spanish code applicable to the facts
of the Maldonado Case are, 'The State shall inherit* movables.
Moreover, the expert evidence accepted by the court showed
that in the Spanish view this was a true case of taking by way of
succession, not a case of seizing ownerless goods. Thus the rule
under which movables, failing relatives, pass to the State is
classified as a rule of succession in Spain but as a confiscatory
rule in England, and the short question was whether in an
English action this foreign conception of the relationship
between the State and the deceased was to prevail with regard
to movables found in England. Could the lex domidlii dictate
to the English court what meaning should be attributed to
heirship ?

It \\ras argued for the Crown that the English rules of private
international law are dominant so far as property in England is
concerned, and that no one can be described as a 'successor'

1 See Wolff, op. cit,, p. 157.

a In the Estate ofMusurus, [1936] z All E.R. 1666 (Turkey); In re Barnetfs
Trusts, [1902] i Ch. 847 (Austria).